
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   07/12/17 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS  VS.  SENN 
HEARING ON OEX TO KYLE SENN 
FILED 05-10-17 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 2.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS  VS.  SENN 
HEARING ON MOTION TO ENFORCE SUBPOENAS DUCES TECUM 
FILED BY JUDGMENT RECOVERY ASSISTANCE, LLC 
* TENTATIVE RULING: * 
 
Granted.  It is noted that this is the second Motion to Enforce Subpoenas Duces Tecum on the 
same parties as previously served and heard.  On March 8, 2017, this Court granted the release 
of records of Fremont Bank and Pacific Coast Title Company to Judgment Recovery LLC 
pursuant to the Subpoena Duces Tecum served on them.  Other third parties -- Iron Oak Home 
Loans, Inc., Merrill Lynch Capital Corporation; Merrill Lynch Commodities, Inc., R. L. Milsner, 
Inc., Provident Credit Union, Union Bank (Norwalk, CA branch), Union Bank (Danville, CA 
branch) and Wells Fargo BNK (Danville, CA branch) failed to comply with the SDT’s which had 
also been served on them.  Judgment Recovery thereafter issued a second set of third party 
subpoenas to those entities, to which Ms. Catania filed objections.  Those objections are 
overruled and the enumerated third parties are ordered to produce the documents requested by 
Judgment Recovery SDT’s within 10 days of the date of this hearing. 
 

  

 3.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS  VS.  SENN 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY JUDGMENT RECOVERY ASSISTANCE, LLC 
* TENTATIVE RULING: * 
 
Granted.  Judgment Recovery Assistance, LLC has satisfied the statutory requirements for the 
requested Assignment Order pursuant to CCP 708.510. 
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 4.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS  VS.  SENN 
HEARING ON MOTION FOR IMPOSITION OF SANCTIONS 
FILED BY KEVIN J. SENN 
* TENTATIVE RULING: * 
 
Denied.  There is no legal basis stated in the motion on which the Court should or could vacate 
the Judgment in this case.  Moreover, Defendant’s allegations do not constitute bad faith actions 
or tactics by the attorney for Judgment Recovery Assistance, LLC to warrant sanctions against 
him or his client.  It was not improper for Attorney Johnston to write letters to those entities who 
failed to respond to the Subpoena Duces Tecum served on them to inform them that they had 
not complied with the subpoena and were required to do so. 
 

  

 5.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS  VS.  SENN 
HEARING ON ORDER OF EXAMINATION AS TO CHRISTINA LEE CATANIA 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 6.  TIME:  9:00   CASE#: MSC12-01132 
CASE NAME: CHARLES WALDO  VS.  JAN BORHAUG 
HEARING ON MOTION TO DISMISS FOR FAILURE TO BRING TO TRIAL 
FILED BY JAN BORHAUG, DEBRI-TECH, INC., PRETECH, INC. 
* TENTATIVE RULING: * 
 
The motion of defendants Jan Borhaug, Debri-Tech, Inc., and Pretech, Inc. to dismiss for failure 
to bring to trial is granted.  
 
Plaintiff, Charles Waldo (“Waldo”), brought this suit on May 12, 2012, more than five years ago. 
 
Code of Civil Procedure section 583.310 provides, “An action shall be brought to trial within five 
years after the action is commenced against the defendant.”  Section 583.360 provides that an 
action “shall be dismissed . . . if the action is not brought to trial within [that time].” 
 
“In computing the time within which an action must be brought to trial pursuant to this 
article, there shall be excluded the time during which any of the following conditions 
existed: . . . (c) Bringing the action to trial, for any . . . reason, was impossible, 
impracticable, or futile.”  (CCP § 583.340.)   
 
Waldo argues subdivision (c) excuses his delay based on the following facts.  On 
September 11, 2013, a Grand Jury for the County of Contra Costa issued an indictment 
for Waldo. According to Waldo, “[a] large percentage of the crimes he was being 
charged with directly related to the same circumstances surrounding the pending civil 
case, with the Defendant being one of the primary witnesses against him.” (Opposition at 
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2.) In his criminal trial, Waldo invoked his Fifth Amendment privilege. (See, Id.) Under 
the advice of his counsel at the time, Waldo did not continue with discovery in this civil 
case in order to protect himself in his criminal case. (Id.) 
 
On or about April 21, 2017, the jury in Waldo’s criminal case reached its verdict. (Motion at 4.) 
Soon after, an attorney purporting to be assisting Waldo in this case asserted that “Mr. Waldo’s 
case has concluded and so we are ready to go [in the civil case].” (Reply at 5.)  
 
Waldo argues that since his “delay in civil court was directly related to Defendant’s accusatory 
claims in criminal court… he should be protected in his postponing his civil case.” (Opposition at 
4.)  He claims it was impossible or impracticable for him to bring this civil case to trial while 
criminal charges were pending against him and he was asserting his Fifth Amendment rights.  
 
“What is impossible, impracticable or futile must be determined in light of all the circumstances 
in the individual case, including the acts and conduct of the parties and the nature of the 
proceedings themselves. The critical factor in applying these exceptions to a given factual 
situation is whether . . . the plaintiff exercised reasonable diligence in prosecuting his case.  The 
exceptions must be interpreted liberally, consistent with the policy favoring trial on the merits. . .”   
(Bank of Am. v. Superior Court (1988) 200 Cal.App.3d 1000, 1013.)  Plaintiff has the burden of 
proving impossibility or impracticability.  (Ibid.)  
 
Waldo has not met his burden here.  First, he has not shown the mere fact that the criminal case 
was proceeding made it impossible to bring this case to trial within five years. 
 
Second, he has not demonstrated impracticability or that he exercised reasonable diligence in 
dealing with the consequences of invoking his Fifth Amendment rights here.  While plaintiff had 
the right to invoke the Fifth Amendment in this case and refuse to testify in discovery or trial until 
his criminal case concluded, he can nevertheless face civil consequences for doing so.  (See 
Blackburn v. Superior Court (1993) 21 Cal.App.4th 414, 426.)  “[T]he fact that a [person] is 
indicted cannot give him a blank check to block all civil litigation on the same or related 
underlying subject matter. Justice is meted out in both civil and criminal litigation. . . . The court, 
in its sound discretion, must assess and balance the nature and substantiality of the injustices 
claimed on either side.”  (Blackburn, supra, 21 Cal.App.4th at 426, citing other cases).   
  
Faced with the potential consequence of having his case exceed the five-year statute of 
limitations, Waldo could have filed a formal motion for a stay in this case once he was indicted in 
September 2013. (See Dwyer v. Crocker Nat’l Bank (1987) 194 Cal.App.3d 1418, 1433.)  He 
has not submitted evidence that he ever did so. 
 
Moreover, Waldo has presented no evidence why his criminal case could not have been 
concluded more quickly.  
 
Even where there is a policy of liberally granting relief, the party seeking such relief must 
present evidence showing his neglect was excusable.  (See Kendall v. Barker (1988) 197 
Cal.App.3d 619, 624.)  Waldo has failed to present evidence here. 
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 7.  TIME:  9:00   CASE#: MSC12-01132 
CASE NAME: CHARLES WALDO  VS.  JAN BORHAUG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if tentative ruling Line 6 is not argued. 
 

  

 8.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT  VS.  RONALD S. ISRAEL 
HEARING ON MOTION TO QUASH SUBPOENA FOR ORDER OF EXAMINATION 
FILED BY RONALD SAMUEL ISRAEL, JR. 
* TENTATIVE RULING: * 
 
Continued to August 2, 2017, D9, 9AM after ruling by Bankruptcy Court set for 7/26/17 on proof 
that the matter is set for hearing in the Bankruptcy Court. 
 

  

 9.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT  VS.  RONALD S. ISRAEL 
HEARING ON MOTION TO COMPEL RESPONSES POST-JUDGMENT & FOR SANCTIONS 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 
Continued to August 2, 2017, D9, 9AM after ruling by Bankruptcy Court set for 7/26/17 on proof 
that the matter is set for hearing in the Bankruptcy Court. 
 

  

10.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT  VS.  RONALD S. ISRAEL 
HEARING ON ORDER OF EXAMINATION 
AS TO RONALD SAMUEL ISRAEL, JR. 
* TENTATIVE RULING: * 
 
Continued to August 2, 2017, D9, 9AM after ruling by Bankruptcy Court set for 7/26/17 on proof 
that the matter is set for hearing in the Bankruptcy Court. 
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11.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT  VS.  RONALD S. ISRAEL 
HEARING ON ORDER OF EXAMINATION 
AS TO PETER H. BONIS 
* TENTATIVE RULING: * 
 
Continued to August 2, 2017, D9, 9AM after ruling by Bankruptcy Court set for 7/26/17 on proof 
that the matter is set for hearing in the Bankruptcy Court. 
 

  

12.  TIME:  9:00   CASE#: MSC15-01735 
CASE NAME: ANNA PARK  VS.  JEFFREY TRAYNOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JEFFREY TRAYNOR 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

13.  TIME:  9:00   CASE#: MSC16-02367 
CASE NAME: HOYT  VS.  QUALITY LOAN SERVICE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY QUALITY LOAN SERVICE CORPORATION 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (“Demurrer”) filed by Defendant Quality Loan Service 
Corporation (“Defendant” or “Quality”). The Demurrer relates to the First Amended Complaint 
(“FAC”) filed by Plaintiff Raymond L. Hoyt and Plaintiff Marjorie A. Hoyt (collectively, “Plaintiffs”). 
The Plaintiffs are in pro per. The FAC pleads causes of action for (1) conversion and (2) 
violations of Fair Debt Collection Practices Act (FDCPA) (15 U.S.C. § 1692 et seq.).  

Defendants demur pursuant to Code of Civil Procedure § 430.10(e) to each cause of action. 

Request for Judicial Notice 

Defendant requests Judicial Notice of several County Recorder Documents as well as dockets 
for the U.S. Bankruptcy Court Northern District of California. This Request is unopposed. The 
Court grants this Request. Evid. Code §§ 452, 453. 

The Court notes that the Defendant’s Request is not tabbed, in violation of California Rule of 
Court 3.1110(f). 

Factual and Procedural History 

This is an unlawful foreclosure case. On or about March 28, 2005, Plaintiffs executed a Deed of 
Trust securing a loan in the amount of $700,000.00 from Countrywide Bank, a Division of 
Treasury Bank, N.A. against the real property located at 162 Oakridge Drive, Danville, CA 
94506 (the “Property”). RJN at Ex. A. On August 29, 2016, Quality Loan Service Corporation 
was substituted as Trustee of the Deed of Trust. Id. at Ex. B. On September 6, 2016, Quality 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   07/12/17 

 
 

- 6 - 

recorded a Notice of Default and Election to Sell Under Deed of Trust. Id. at Ex. C. On 
December 9, 2016, Quality recorded a Notice of Trustee’s Sale. Id. at Ex. D. The Notice set a 
Trustee’s Sale for January 9, 2017. Id. Plaintiff Raymond L. Hoyt filed his Complaint on 
December 12, 2016 against Quality Loan Service Corporation, Rock McDonald, Exchange 
Stabilization Fund, and Kevin R. McCarthy. Defendants’ demurrer to that Complaint was 
sustained with leave to amend and the order was entered on April 19, 2017. Plaintiffs filed the 
FAC on April 24, 2017. Quality Loan Service Corporation is the only remaining Defendant. 

Analysis 

As with the previous Complaint, the gravamen of Plaintiffs’ FAC appears to be that the 
foreclosure proceeding lacks merit as Defendant lacks the authority to foreclose. Plaintiffs allege 
that Defendant has collected information about them from public records as well as collected 
their private financial information in an effort to conduct the foreclosure. The Plaintiffs further 
allege that “[t]he defendant’s actions are calculated to launder money using the state’s official 
foreclosure laws together with counterfeit and forged instruments and take the plaintiffs’ property 
without legal authority.” FAC at 3. 

Statutory Immunity for Foreclosure Trustees 

Plaintiffs allege claims for conversion and violations of the FDCPA against Quality (causes of 
action one and two). 

A foreclosure trustee is entitled to broad statutory immunity under Civil Code § 2924 
subsections (b) and (d). Subsection (b) establishes that “the trustee shall incur no liability for any 
good faith error resulting from reliance on information provided in good faith by the beneficiary 
regarding the nature and amount of the default under the secured obligation, deed of trust, or 
mortgage.” Cal. Civ. Code § 2924(b). The performance of statutorily required non-judicial 
foreclosure procedures is considered privileged communication under the qualified common-
interest privilege of California Civil Code Section 47(c)(1). See Kachlon v. Markowitz (2008) 168 
Cal.App.4th 316, 333. Such actions are immune from tort liability absent a showing of malice. Id. 
at 340; see also Cal. Civ. Code § 47(c)(1). In Kachlon, the court agreed that recordation of the 
notice of default was privileged and therefore immune from tort liability. Kachlon, 168 
Cal.App.4th at 344.  

The alleged facts here all relate to the foreclosure activity with respect to the Property. As a 
consequence, Quality’s alleged wrongs are subject to section 2924(b) and (d) immunity. While 
Plaintiffs have made some revisions to the FAC, they have not made any specific allegations of 
any malice or significant wrongdoing on Quality’s part. There are general allegations that 
Defendant “wrongfully exercised dominion over the personal property of the plaintiffs” (FAC at 
1:25-26) and allusions to “conversion or unauthorized use of their property” (FAC at 3:13-14), 
but there are no specific allegations of Quality’s malice or other significant wrongdoing. In the 
absence of such allegations, § 2924(d) immunity bars Plaintiffs’ purported claims against 
Quality. While Plaintiffs’ opposition does offer extensive discussion of the FDCPA, it offers no 
facts with which they might amend their FAC to show that Quality acted in bad faith.  

The Demurrer to causes of action one and two is sustained, without leave to amend. 
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14.  TIME:  9:00   CASE#: MSC16-02407 
CASE NAME: RAMIREZ  VS.  DELOA 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY EDUARDO F. DELOA 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

15.  TIME:  9:00   CASE#: MSC17-00247 
CASE NAME: DAI  VS.  MURPHY 
HEARING ON MOTION TO CONSOLIDATE ACTIONS (WITH C17-00341) 
FILED BY THOMAS REDDY 
* TENTATIVE RULING: * 
 
Unopposed granted.  Lead case will be C17-00247. 
 

  

16.  TIME:  9:00   CASE#: MSC17-00247 
CASE NAME: DAI  VS.  MURPHY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
 

  

17.  TIME:  9:00   CASE#: MSC17-00341 
CASE NAME: REDDY  VS.  MURPHY 
HEARING ON MOTION TO CONSOLIDATE (FILED IN CASE C17-00247) 
FILED BY THOMAS REDDY 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Lead case will be C17-0047. 
 

  

18.  TIME:  9:00   CASE#: MSC17-00341 
CASE NAME: REDDY  VS.  MURPHY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
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19.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY  VS.  YOSEMITE CAPITAL, LLC 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PURUSHOTHAM REDDY 
* TENTATIVE RULING: * 
 
 Plaintiff’s request for a preliminary injunction is denied.  The temporary restraining order, 
issued on May 3, 2017, is hereby dissolved. 
 
 Plaintiff has now had 10 weeks to file supplemental papers addressing the concerns 
that the Court stated in its unopposed ruling of May 3, 2017.  Plaintiff filed a supplemental 
declaration on May 24, 2017, but this declaration addressed only plaintiff’s standing as trustee 
and plaintiff’s improper application for a fee waiver in his capacity as trustee.  Plaintiff has 
failed to address the Court’s other concerns, despite the Court’s order that plaintiff “shall 
address” them. 
 
 The Court’s basis for denying plaintiff’s request for a preliminary injunction is set forth 
below.  If plaintiff timely contests this tentative ruling, plaintiff is admonished that oral argument 
will be limited to matters set forth in plaintiff’s original opening and reply papers; plaintiff was 
given the opportunity to file supplemental opening and reply papers, but declined to assist the 
Court in this manner.  The Court will not allow plaintiff to raise new arguments, or to cite new 
legal authorities, for the first time during oral argument.  Also, the Court will not accept new 
evidence at the hearing; this matter will be decided based on the declarations filed on April 13, 
April 25, and May 24, 2017. 
 
 1. Parties. 
 
 Plaintiff has purported to ‘clarify’ his pleading by indicating that the trust for which he is 
the trustee was the actual purchaser of the subject property, not plaintiff in his individual 
capacity, and so the trust is the only real party in interest on the plaintiff’s side.  (See also, 
Supp. Reddy Dec., filed on 5-24-17, ¶ 6 [“[t]he SAI Family Trust purchased the property, 
not [me] in my individual capacity”].)  However, the loan papers attached to the First Amended 
Complaint as untabbed exhibits, some of which are incomplete and unsigned, indicate that 
plaintiff in his individual capacity was in fact a “co-borrower.”  The Court is also puzzled by the 
question of how plaintiff, who claims to be unable to pay court costs, could qualify as the co-
borrower on a loan of $ 550,000.  These ambiguities are not addressed anywhere in plaintiff’s 
new allegations. 
 
 Plaintiff and his counsel of record Sean M. Patrick are hereby sanctioned $ 100.00 each 
for failing to tab the exhibits to the First Amended Complaint.  (See, Cal. Rules of Court, 
rule 3.1110, subd. (f); Local Rule 3.42, subd. (3).)  These sanctions shall be paid to the clerk of 
the Court on or before July 27, 2017. 
 
 2. Personal Jurisdiction. 
 
 Despite the Court’s warning to plaintiff’s counsel at the ex parte application on April 13, 
plaintiff still — three months later — has not filed a proof of service showing valid service of the 
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summons and complaint on any defendant.  Without service of process, the Court has no 
personal jurisdiction over any defendant. 
 
 3. The Inadequacy of Plaintiff’s Legal Theories. 
 
 Plaintiff’s First Amended Complaint still does not intelligibly allege a legal theory that 
would impair the lender’s rights under the subject deed of trust.  Plaintiff has added a cause of 
action labeled “reformation,” but plaintiff’s request that the Court reform the subject loan 
documents to reflect plaintiff’s unidentified, unilateral “intention” concerning what plaintiff might 
deem to be a loan with “a repayment schedule that Plaintiff could afford” is patently untenable.  
(FAC, p. 22, lines 16-18.)  The key conceptual problem with plaintiff’s pleading remains that 
plaintiff does not indicate how he believes he can borrow $ 550,000, use the proceeds to 
purchase a valuable parcel of real property, and then simply repudiate the loan without 
paying it back.  (See, Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 
454-455 [“[a] preliminary injunction is an equitable remedy, and … one who seeks equity must 
do equity”].) 
 
 4 The Inconsistencies In Plaintiff’s Position. 
 
 Plaintiff’s supplemental declaration does nothing to change the fact that plaintiff’s version 
of events contains many inconsistencies, including the following. 
 
 Sophistication.  Plaintiff was sufficiently sophisticated that he was able to locate an 
expensive parcel of unimproved real property he wished to develop, obtain an appraisal of that 
parcel, shop around for a loan broker, close the purchase escrow on the property, and make 
eight monthly payments of approximately $ 5,500.  Yet plaintiff also seeks to characterize 
himself as a naïf with “no experience beyond basic financial matters” who could not possibly be 
expected to understand even the basic terms of the loan documents he signed.  (Reddy Dec., 
filed on 4-13-17, ¶ 19.)  How is it that plaintiff could understand the terms of the “loan quote 
agreement” signed on September 18, 2015, but could not understand even the basic terms of 
the loan documents signed on December 4, 2015?  (Id., at ¶ 9 and ¶ 20.)  The Court finds this 
inconsistency jarring. 
 
 Loan Amount.  Plaintiff sought a loan “to finance the acquisition of” a property valued at 
$ 1.3 million.  (Reddy Dec., filed on 4-13-17, ¶ 3.)  He sought $ 900,000 for this purpose.  (Id., 
at ¶ 9.)  Yet ultimately, he received only $ 550,000.  (Id., at ¶ 12.)  If plaintiff received $ 350,000 
less than he needed to purchase the property, how did the purchase escrow close?  And how 
could plaintiff possibly not have discovered that the loan proceeds were $ 350,000 short until 
some “later” time after close of escrow — apparently September 1, 2016?  (Id., ¶ 9 and ¶ 16.) 
 
 Interest-Only Loan.  Plaintiff alleges that, on September 18, 2015, he was promised 
“an interest only loan of $900,000” and that he “agreed to these loan terms …”  (Reddy Dec., 
filed on 4-13-17, ¶ 9.)  Yet plaintiff later alleges that he “was unaware that the payments did not 
reduce the principal on the loan” until September 1, 2016.  (Id., at ¶ 16.)  How can plaintiff 
complain about an interest-only loan when that is what he bargained for and expected? 
 

 


